Intra-Company Transferees admitted under the Specialized Knowledge category are LMO exempt. Following the federal government scrutiny of the Temporary Foreign Worker Program, applicants and their counsel have increasingly looked at ways to bring to Canada temporary foreign workers avoiding the cumbersome LMO process. One of the ways this often is done is by using the Intra-Company Transferee category, which allows the transfer of Senior Managerial and Executive personnel as well as Specialized Knowledge workers who comply with the prescribed criteria and are performing services for an employer in Canada that is a related entity to their employer abroad. Effective immediately, immigration officers are directed to use the new criteria to determine if the applicant possesses a high standard of specialized knowledge and is receiving wages consistent with the Canadian prevailing wage for that occupation. 2 To have "Specialized Knowledge" and to meet the requirements of the new policy, an Intra-Company Transferee Specialized Knowledge applicant would be required to demonstrate, on a balance of probabilities, a high degree of both proprietary knowledge and advanced expertise. Proprietary knowledge alone, or advanced expertise alone, does not qualify the applicant under this exemption. The onus is on the applicant to provide evidence that he or she meets this standard. Documentary evidence to substantiate this expanded level of knowledge may include the following: a resume, reference letters, letter of support from the employer, job descriptions outlining the level of training acquired, years of experience in the field, degrees or certifications obtained that are related to the field of work, list of publications and awards received by the applicant, and a detailed description of the work to be performed in Canada. ' The new definition articulates the elements of "Specialized Knowledge" as the following:
"Proprietary Knowledge" is company-specific expertise related to a company's product or services. It implies the company has not divulged specifications that would allow other companies to duplicate the product or service.
"Advanced proprietary knowledge" would require an applicant to demonstrate uncommon knowledge of the firm's products or services and its application in international markets, or an advanced level of expertise or knowledge of the enterprise's processes and procedures such as its production, research, equipment, techniques, or management.
"Advanced level of expertise" is also necessary, which would require specialized knowledge gained through significant and recent experience with the organization and used by the individual to contribute significantly to the employer's productivity. "Significant" is not defined and is not always a meaningful indicator, but it relates to the length of experience possessed by the foreign worker. "Recent" is defined as experience obtained within the last five years. In assessing the "Advanced level of expertise," officers must consider the following: 1. abilities that are unusual and different from those generally found in a particular industry and that cannot be easily transferred to another individual in the shortterm; 2. the knowledge or expertise must be highly unusual both within the industry and within the host firm; 3. it must be of a nature such that the applicant's proprietary knowledge is critical to the business of the Canadian branch and a significant disruption of business would occur without the applicant's expertise; 4. the applicant's proprietary knowledge of a particular business process or methods of operation must be unusual, not widespread across the organization, and not likely to be available in the Canadian labour market.
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It must be noted that skill in implementing an off-the-shelf product would not by itself be considered to be specialized knowledge, unless the product has suffered significant modifications to the point that it has become quite unique. So, for example, if an individual is very skilled at customizing a commonly available computer program, that, by itself, would not be sufficient to qualify the person as a Specialized Knowledge worker. However, if the product is combined with other products to achieve a customized and unique solution that is proprietary to the employer, that may be considered as a qualifying degree of expertise.
The new criteria will require Specialized Knowledge to be "unique and uncommon," held by only a small number or small percentage of employees of a given enterprise. Under the new criteria, Specialized Knowledge workers must demonstrate that they are key personnel, not simply highly skilled.5
In addition, Specialized Knowledge workers will have to demonstrate that: * they are employed by and under the direct and continuous supervision of the host company; * they will not normally require training at the host company related to the area of expertise; and * the specialized knowledge will not be readily available within the Canadian labour market, and cannot be readily transferred to another individual.
Introduction of Mandatory Wage Floor
A completely new element in the Specialized Knowledge category has been introduced. The policy now requires that the employee claiming to possess Specialized Knowledge be remunerated at a level commensurate with the position. In order to introduce some objectivity to the definition of a mandatory wage floor, the new criteria requires that the foreign worker should receive, as a minimum, the prevailing wage for the specific occupa-tion and region of work as listed in the Employment and Skills Development Canada "Working in Canada" Website tool to determine prevailing Canadian Wage.
7
While the authorities have been using wage levels as an indication of specialization for some time, this is the first attempt to codify its use.
Non-cash payments such as hotel, transportation, and other benefits cannot be taken into consideration when evaluating the prevailing wage. Only allowances compensated in monetary form and paid directly to the employee can be included.8
The mandatory wage policy does not apply to Specialized Knowledge workers entering Canada pursuant to NAFTA or to other international free trade agreements. Nevertheless, officers still must consider wages as an indicator of specialization in their overall assessment.
9
These important changes restrict the use of the Intra-Company Transferee Specialized Knowledge category and make it more difficult for employers to transfer technical personnel involved in Canadian projects. Changes to the Temporary Foreign Worker Program are ongoing, and it is expected that further restrictions may be introduced in the future. Given the evolving nature of the program, employers are encouraged to discuss specific cases with legal counsel to ensure applications are made based on current and timely analysis of existing policies and programs.
B.

UPDATE: ONE YEAR AFTER THE PASSING OF SPAIN'S LAW IN SUPPORT OF FOREIGN-NATIONAL ENTREPRENEURS10
In the fall of 2013, Spain passed the Law in Support of Foreign-National Entrepreneurs ("Law")" to entice foreign nationals to invest in Spain in exchange for residency permission. According to the latest information from the Spanish Ministry of Economy ("Ministry"), the granting of visas associated with this Law's provisions recently increased in 2014. From September 2013 to September 2014, the Ministry granted 3,266 visas, whereas in the month of March 2014, when the Spanish Ministry of Economy released data on visas issued through that month, only 818 visas had been granted.12
Of the visas issued through September 2014, 285 have been granted to foreign nationals to invest in Spain for residency ("investment visa"). This includes those foreign investors who opt for the purchase of real estate in Spain, the purchase of Spanish public debt, or the launching of an entrepreneurial project-all of which are investment options for foreign nationals as presented in the Law in exchange for residency permission in Spain.13
Considering these 285 visas, 260 of them related to the purchase of property by foreign investors; 17 related to the acquisition of capital by foreign investors; and eight related to 
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foreign investors' entrepreneurial projects in Spain. According to the first estimations of the Ministry, the investment in these projects is already rising to 497 million euros, and the labor associated with these projects has resulted in 4,446 jobs.14 Unlike the investment associated with property and financial assets, entrepreneurial projects are facing gradual implementation. According to the predictions for these businesses, an investment of 226 million euros and the creation of 2,410 jobs are predicted. If the growth continues, entrepreneurial projects could become the most significant investment option under the Law, in addition to foreign investment in Spanish property, for which the expense of 218 million euros is predicted. To apply for the investment visa and obtain residency in Spain, a foreign national must carry out a "significant investment of capital" in Spain."
A "significant investment of capital" is an initial investment: * of an amount equal to or greater than two million euros in Spanish public debt securities, or of an amount equal to or greater than one million euros in shares, company shares of Spanish businesses, or bank deposits in Spanish financial entities; * of a value equal to or greater than 500,000 euros in the acquisition of property in Spain; or, * an entrepreneurial project for development in Spain that is considered and recognized as pertaining to "general interest."' 6
For the creation of an entrepreneurial project of general interest, the completion of at least one of the following conditions will be valued: the creation of jobs; the performing of an investment with socio-economic impact of relevance in the geographic environment in which the activity is going to be developed; and support relevant to the scientific and/or technologic innovation.
To demonstrate eligibility for the investment visa, a foreign national must confirm that he or she:
is not present in Spain for any unlawful reason;
ii. is of legal age (at least 18 years of age); iii. has no previous criminal record in Spain or in the countries in which he or she has resided for the last five years;
iv. is not listed as objectionable in the Schengen countries; V. has public or private medical insurance;
vi. has sufficient economic resources for himself or herself as well as for the members of his or her family for the period of residence in Spain.'
7
The investment visa allows a foreign national to reside in Spain for at least one year. If the foreign national is interested in living in Spain for more than one year, he or she may apply for the Authorization of Residence for foreign investors. This Authorization lasts two years, and it is renewable for two additional years. For this application, a foreign national must have first obtained the investment visa. Alternatively, a foreign national In 2013, the cost of property investments rose 112 percent, until it reached 3,800 million euros. Currently, the total cost of the investments until September 2014 is 10,400 million euros. Of this figure, 4,900 million euros come from non-commercial assets; 1,500 million euros come from the investment in offices; and 1,150 million euros come from commercial assets. Madrid holds 55 percent of foreign investment for the year 2013, which is a total of 8,635 million euros.
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According to the Commercial Spanish Secretary of State, Jaime Garcfa-Legaz, Spain is the "country of the euro zone that [has] attracted most direct foreign investment." He added that the attraction of Spain came from the fact that it allows access to the European market, the largest in the world ahead of either the U.S. or China. Five-hundred million consumers form the country with rent per capita of about 25.810 euros (about US$32.00) and a "powerful network of free commerce" with countries from all over the world.20
Investing in Spain is becoming profitable. Spain is an attractive European country in which to invest in the property market, after the United Kingdom and Germany, and Madrid is placed as the second most-preferred European city for investing in property assets.
2 1 Barcelona also finds itself among the ten most-preferred cities for foreign nationals to invest in property assets.
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In summary, Europe seems to be attracting foreign investors once again. According to the CBRE report, 2 3 70% of the foreign investors choose Western Europe as the most attractive global region to invest in property assets.
18. Law to Support Entrepreneurs and Their Internationalization, supra note 11. In 2014, two U.S. Supreme Court immigration cases highlighted the tension between executive supremacy and judicial oversight of U.S. immigration law decision-making. The Supreme Court's decisions to weigh-in on the question of executive power over immigration power is important and timely in light of President Obama's November 20, 2014, announcement of broad immigration reform through executive action. Specifically, the Supreme Court upheld the agency's interpretation that CSPA only safeguards the priority dates of a small subset of children who are listed as derivative beneficiaries on their parents' family-based immigrant visa petitions, but who turn twenty-one years old and "age out" while waiting for visas to become available.
See Investor Presentation
Rosalina Cuellar de Osorio and her family, natives of El Salvador, waited seven years for immigrant visas to permit them to come to the United States to join Rosalina's U.S.-citizen mother. 28 When the family was informed that they were next in line for immigrant visas, they were told that the applicant's son, who had turned twenty-one while waiting for a visa to become available and, therefore, was no longer a "child" under U.S. immigration law and was not eligible for a visa, and thus could not immigrate with his family to the United States. 29 The Ninth Circuit, in an en banc decision, found that because the plain language of the CSPA unambiguously granted automatic conversion and priority date retention to aged-out derivative beneficiaries in all family visa categories, and the BIA's narrow interpretation of CSPA was not entitled to deference.30
In reviewing the case, Supreme Court focused on the following questions: (1) whether CSPA's automatic conversion and priority date retention provision 3 ' grants relief to all noncitizens who qualify as "child" derivative beneficiaries when a visa petition is filed but Cir. 2011 ) (finding the CSPA's "automatic conversion" clause was unambiguous but coming to the same conclusion as the BIA that an earlier family preference priority date could not apply to a later family preference petition made by a different petitioner). The three circuit courts applied a two-part analysis set forth in the influential Supreme Court decision, Chevron U.S.A, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 853 (1984) . First, the reviewing court determines whether the statute's language is clear on its face. If Congress has directly answered the question at issue, the analysis ends there. If, on the other hand, the language or congressional intent is ambiguous, a reviewing court proceeds to the second step of analysis and defers to the agency's interpretation, assuming it is reasonable. The Supreme Court decision in Cuellar de Osorio is disappointing for many "aged out" derivative beneficiaries who had hoped to retain the priority dates of their earlier petitions. These "aged out" young people sometimes wait decades for a visa to become available only to lose their place in line upon turning twenty-one years old. However, there may still be hope for a remedy to this restrictive rule in the future through legislative or administrative action.
One possibility is that Congress could redraft the CSPA to clarify that all "aged out" derivative beneficiaries are entitled to priority date retention. This was part of the comprehensive immigration reform bill passed by the Senate, which ultimately stalled in the House of Representatives, making it unlikely that comprehensive immigration reform will be passed soon or in its current form. 40 Alternatively, even in the absence of comprehensive reform, Congress could amend the rule through piece-meal legislation.
A final option is that the current rule may be reversed through administrative action.
The plurality in De Osorio agreed that a narrow reading of INA § 203(h) was not compelled by the statute, but rather that its meaning was ambiguous and, therefore, subject to administrative deference.41 Therefore, the BIA may change course and reverse its position in Matter of Wang. 42 Moreover, since the BIA acts on behalf of the Attorney General, Ms. Din, a U.S. citizen, filed a visa petition on behalf of her husband, Mr. Berashk, an Afghan citizen. His visa was denied under INA section 212(a)(3)(B), the terrorism-related inadmissibility grounds. 47 The Consulate added, "it is not possible to provide a detailed explanation of the reasons for the denial," citing INA section 212(b)(3), which indicates that the requirement under INA section 212(b)(1) that an alien be notified of the reason for a visa denial does not apply to any alien inadmissible under criminal activity or terrorist grounds. Subsequently, the Ninth Circuit held that the government had not offered a facially legitimate and bona fide reason for the visa denial.48
The government appealed the Ninth Circuit decision to the Supreme Court, arguing that the court "erred in ruling that Din has a liberty interest in her marriage, protected under the Due Process Clause, that is implicated by denial of a visa to her alien spouse abroad."
49 Ms. Din argues that she is entitled to challenge the refusal of a visa to her husband and that to sustain the refusal, the government must identify a specific statutory provision rendering him inadmissible and to allege what it believes he did that would render him ineligible for a visa.
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Oral arguments in Kerry v. Din took place in February 2015 and a decision is expected later this year. The pending Supreme Court case is important not only because it allows the Court to weigh in on the controversial doctrine of consular non-reviewabilitys1 but also because whatever the outcome, the case will almost certainly produce additional discussion regarding the scope of executive authority and judicial review over immigration matters. To the contrary, Supreme Court case law allows for significant, if not robust, judicial review of consular decisions. Such review-including at least review to ensure that the consular officer follows the governing statutes and regulations, that there is some factual basis for findings made by the consular office, and that fundamentally fair procedures are used-is essential to ensure that the laws passed by Congress are followed."). for naturalization is denied by the agency, the applicant has the right to de novo review in a district court "after a hearing before an immigration officer."52 However, under INA § 318, when removal proceedings are pending against an applicant for naturalization, the agency is prohibited from considering her application.
3 Thus, where the agency denies an applicant's request for naturalization and then initiates removal proceedings, the agency has relied on INA § 318 to refuse to provide the applicant with an administrative hearing. As no administrative hearing has taken place, the applicant has not "exhausted" her administrative remedies, and many courts have held that the applicant no longer has a statutory right to judicial review of the denial in a district court. In other words, the agency effectively strips itself of jurisdiction over the person's naturalization application and prevents the applicant from obtaining an administrative appeal. 4 The question of whether the commencement of removal proceedings strips district courts of jurisdiction to review naturalization denials has recently become the subject of a four-way circuit split. Specifically, nine circuit courts have considered the issue and have come to four separate conclusions over whether and how the initiation of removal proceedings affects judicial jurisdiction to review naturalization applications. The Fourth, Fifth, and Eleventh Circuits concluded that the right to judicial review granted by INA § 310(c) is limited by INA § 318 once removal proceedings begin." In contrast, the Tenth Circuit, in an unpublished decision, held that INA § 318 "does not strip district courts of jurisdiction over petitions regarding naturalization applications."6 However, the court found that as soon as removal proceedings begin, the judicial proceeding becomes moot and the suit must be dismissed for lack of a case or controversy. 57 The Second, Sixth, and Ninth Circuits held that INA § 318 does not deprive courts of jurisdiction, but does prevent the courts from providing a remedy, so judgment must go for the agency 
Id.
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on the merits. 8 Most recently, the Third and Seventh Circuits reached a different conclusion. According to these courts, district courts not only retain jurisdiction over the cases before them, but also retain the ability to provide a remedy-a declaratory judgment of entitlement to citizenship.
9
Despite the existence of a wide circuit split, the Supreme Court thus far has refused to weigh in on the issue and resolve confusion in federal courts over the proper application of INA § 310(c) and INA § 318. 60 Supreme Court review of the issue would clear up confusion between circuits as to the judiciary's role in naturalization. It also would provide an opportunity for the Court to prevent the agency from using the statutes protective provisions, INA § § 310(c) and 318, to create "a mechanism for the government to deny immigrants their day in court." 6 1
